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 MATT^^ OF: American F e d e r a t i o n  of Labor  - C o n g r e s s  
of I n d u s t r i a l  O r g a n i  z a t i o n s ,  B u i l d i n g  
and C o n s t r u c t i o n  T r a d e s  Depar tmen t  

DIGEST: 

1. L a b o r  u n i o n  p ro t e s t ,  a l l e g i n g  a g e n c y  s e l e c t i o n  
of improper method of p r o c u r e m e n t  ( n e g o t i a -  
t i o n ) ,  is d i s m i s s e d  b e c a u s e  u n i o n  is n o t  an  
' i n t e r e s t e d "  p a r t y  f o r  p u r p o s e s  o f  t h i s  i s s u e  
u n d e r  GAO B i d  Pro tes t  P r o c e d u r e s ,  

2. L a b o r  u n i o n  p r o t e s t ,  a l l e g i n g  a g e n c y  i n t e n t i o n  
to u s e  imprope r  wage r a t e s ,  is  f o r  c o n s i d e r a -  
t i o n  by  Depar tmen t  o f  Labor  and  n o t  by GAO. 

The American F e d e r a t i o n  o f  L a b o r  - C o n g r e s s  o f  
I n d u s t r i a l  O r g a n i z a t i o n s ,  B u i l d i n g  and  C o n s t r u c t i o n  
T r a d e s  Depar t inent  ( U n i o n ) ,  p r o t e s t s  t h e  U n i t e d  S t a t e s  
A r m y ,  C o r p s  of E n g i n e e r s '  (Army),  d e c i s i o n  t o  nego- 
t i a t e ,  r a t h e r  t h a n  p r o c u r e  by f o r m a l  a d v e r t i s i n g ,  a 
c o n t r a c t  f o r  cons t ruc t ion .  The Union o b j e c t s  to  t h e  
method of p r o c u r e m e n t  and t o  t h e  Army's  a l l e g e d  i n t e n -  
t i o n  t o  u s e  i m p r o p e r  wage ra tes  i n  t h e  n e g o t i a t e d  
c o n t r a c t .  

We d i s m i s s  t h e  protest .  

O u r  Bid  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  a p a r t y  
be " i n t e r e s t e d "  i n  o r d e r  t h a t  i t s  pro tes t  may be con- 
s i d e r e d .  4 C.F.R. § 2 1 . l ( a )  (1983). We d o  n o t  f i n d  
the Union t o  b e  a n  i n t e r e s t e d  p a r t y  Lc t h i s  case f o r  
purposes of c h a l l e n g i n g  t h e  method of p r o c u r e m e n t  
s e l e c t e d  by  t h e  Army. 

In r e a c h i n g  t h i s  c o n c l u s i o n ,  w e  look to  see how 
c l o s e l y  t i e d  t h e  p r o t e s t e r  is t o  t h e  i n t e r e s t  which 
i ts p ro te s t  a r g u a b l y  s e e k s  t o  p r o t e c t .  
rule,  w e  have  l i n i t e d  t h e  c lass  of p a r t i e s  s l i g i b l e  to  
pro tes t  to  d i s a p p o i n t e d  b i d d e r s  o r  o f f e r o r s .  K e i t h  
Dona ldson ,  B - 2 0 7 0 9 8 ,  F!ay 25 ,  1982, 82-1 CPD 398. How- 
ever, w e  have  r e c o g n i z e d  t h e  r i g h t s  of n o n b i d d e r s  
where  t h e r e  is t h e  p o s s i b i l i t y  t h a t  r e c o g n i z a b l e  
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e s t a b l i s h e d  i n t e r e s t s  w i l l  be i n a d e q u a t e l y  p r o t e c t e d  if o u r  
bid p ro te s t  forum is r e s t r i c t e d  to b i d d e r s .  
Electric Company, -- I n c . ,  B-199080, A p r i l  9 ,  1981 ,  81-1 

S e e  F a l c o n  --- -- 
---- 
CPD 271. 

Here, t h e  Union a r g u e s  t h a t  t h e  c o n s t r u c t i o n  h a s  a 
do l l a r  va lue  of $ 4 . 5  m i l l i o n  and t h a t  i t  is i n  t h e  b e s t  
i n t e r e s t s  of a l l  c o n c e r n e d  t h a t  t h e  a d d i t i o n a l  work be 
procured c o m p e t i t i v e l y .  The Union a l s o  c o n t e n d s  t h a t :  

"It is t o t a l l y  u n f a i r  to t h e  l a r g e  number o f  
c o n t r a c t o r s  who p e r f o r m  work a t  F o r t  I r w i n  t h a t  
t h e y  n o t  be g i v e n  t h e  o p p o r t u n i t y  o f  e x e r c i s i n g  
t h e i r  r i g h t  t o  c o m p e t i t i v e  b i d d i n g  o n  t h i s  
project." 

I n  a similar p ro te s t ,  -- Marine  --̂ E n g i n e e r s  I_ 
B e n e f i c i a l  - A s s o c i a t i o n ;  ----I_I- S e a f a r e r s  I n t e r n a t i o n a l  ---- Union,  g-195550, 

December 5 ,  1 9 8 0 ,  80-2 CPD 418, w e  h e m a t  f i rms- - such  a s  
the " l a r g e  number o f  c o n t r a c t o r s "  a l l u d e d  to  above--which 
c o u l d  be awarded a c o n t r a c t  r e p r e s e n t  t h e  d i r e c t  i n t e r e s t  
c o n t e m p l a t e d  by o u r  Bid P r o t e s t  P r o c e d u r e s  and t h a t  u n i o n s ,  
whose i n t e r e s t  rests o n  t h e  a s s u m p t i o n  t h a t  f i r m s  e n t e r i n g  
i n t o  c o m p e t i t i o n  u n d e r  a new s o l i c i t a t i o n  e i t h e r  employ 
u n i o n  members or m i g h t  employ un ion  members, r e p r e s e n t e d  a n  
i n s u f f i c i e n t  i n t e r e s t .  We so h e l d  b e c a u s e ,  i n  o u r  view, t h e  
f i rms  c l e a r l y  have a g r e a t e r  i n t e r e s t  t h a n  t h e  u n i o n  for t h e  
purposes of r a i s i n g  a p ro te s t  of t h i s  n a t u r e .  

Union members may be i m p r o p e r l y  d e n i e d - t h e  b e n e f i t  o f  a new 
( h i g h e r )  Davis-Bacon wage r a t e  d e t e r m i n a t i o n  which would 
accompany a new c o m p e t i t i v e  s o l i c i t a t i o n .  We f i n d  t h e  Union . a n  . i n t e r e s t e d "  p a r t y  so f a r  a s  i t  q u e s t i o n s  t h e  p r o p r i e t y  
of a wage r a t e ,  b u t  w e  d i s m i s s  t h i s  a s p e c t  of t h e  p r o t e s t  
b e c a u s e  t h e  Depar tment  of Labor  is t h e  p r o p e r  a g e n c y  t o  
c o n s i d e r  t h e  p r o p r i e t y  of wage r a t e s  and  n o t  GAO. 

A c c o r d i n g l y ,  t h e  p r o t e s t  is d i s m i s s e d .  

The U n i o n ' s  r e a l  c o n c e r n ,  however , - appea r s  t o  be t h a t  

A c t i n g  G e n e r a l  C o u n s e l  




